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In the Court of Appeals of the District of Columbia. 


No. 2287. 

Andrew Lee, Appellant, 
vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 26952. 

United States 
vs. 

Andrew Lee. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court Apr. 4, 1910. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, Januan’ Term, A. D. 1910. 

District of Columbia, 88 : 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath do present: 

That one Andrew’ Lee, late of the District aforesaid, on the ninth 
day of March, in the year of our Lord one thousand nine hundred 
and ten, and at the District aforesaid, the dwelling of one John H. 
Anderson, there situate, unlawfully did enter, with intent to com¬ 
mit therein the crime of larceny, to wit, with intent the goods, 
chattels and property in the said dwelling then and there being, 
feloniously to steal, take and carry aw’av; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

1—2287a 
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Second Count. 

And tlie Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said Andrew Lee, on the day and year aforesaid, with 
force and arms, at the District aforesaid, one stick pin set with a 
turquoise, of the value of three dollars, one stick pin set with a 
diamond, of the value of thirty-five dollars, one brooch of the 

2 value of fifteen dollars, one finger ring of the value of 
eighteen dollars, one other finger ring of the value of three 

dollars, one other stick pin of the value of one dollar, one other 
stick pin, set with pearls, of the value of three dollars, of the goods, 
chattels and property of the said John H. Anderson then and there 
being and in his possession found, feloniously did steal, take and 
cam’ away; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said Andrew Lee, on the seventh day of March, in the 
year aforesaid, and at the District aforesaid, the dwelling of one 
Mary E. I luck, there situate, unlawfully did enter, with intent to 
commit therein the crime of larceny, to wit, with intent the goods, 
chattels and property in the said dwelling then and there being 
feloniously to steal, take and carry away; against the form of the 
statute in such ca*e made and provided, and against the peace and 
government of the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Andrew Lee, on the eighth day of March, in the 
year aforesaid, and at the District aforesaid, the dwelling of 

3 one John T. Cam, there situate, unlawfully did enter, with 
intent to commit therein the crime of larceny, to wit, with in¬ 
tent the goods, chattels and property in the said dwelling then and 
there being, feloniously to steal, take and carry away; against the 
form of the statute in such ease made and provided, and against the 
peace and government of the said United States. 

% 

Fifth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said Andrew Lee, on the day and year last aforesaid, 
with force and arms, at the District aforesaid, one finger ring, set 
with a solitaire diamond, of the value of one hundred and seventy- 
five dollars, one other finger ring, set with a ruby, of the value of 
forty dollars, one plain gold finger ring of the value of eight dollars, 
one "other plain gold finger ring of the value of seven dollars, one 
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nl^M ? 1 u n fi gold fi " ger r ing of ,he vaIue of one dollar, one other 
Sn<» Jr '.V ln P' r r i l ) ! s °j t . ' e y alue of one dollar, one other finger 
nng of the value of five dollars, one other finger ring set with rubies 
and pearls, of the value of ten dollars, one black enamelled ring of 
‘ h *;r e of dollars, one other finger ring of the value of three 
dol ais, one lady s watch, with Waltham movement, of the value 
of twenty-five dollars, one neck chain of the value of three dollars, 
one locket of the value of five dollars, one other locket of the value 
of three dollars, one watch fob of the value of five dollars, 
4 one long gold chain of the value of twenty-two dollars, one 
pair of lady s cuff links, of the value of two dollars, one 
pair of coral ear rings of the value of twelve dollars, three shirt 
stints, each of the value of one dollar, one other stick pin in the shape 
of clover leaves and set. with pearls, of the value of five dollars, one 
key ring of the value of two dollars, of the goods, chattels and 
property of the «ud John T. Cam then and there being and in his 
possession found, feloniously did steal, take and carry away: 
against the form of the statute in such case made and provided, and 
against the pence and government of the said United States. 

Sixth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Andrew Lee, on the eighth dav of March, in the 
year aforesaid, and at the District aforesaid, the room of one Blanche 
L. \ an Deventer, situated in the said dwelling of the said John T 
Lam. there situate, unlawfully did enter, with intent to commit 
therein the crime of larceny, to wit, with intent the goods, chattels 
and property in the said dwelling then and there being feloniously 
to steal, take and carry away; against the form of the statute in 
such case made and provided, and against the peace and govern¬ 
ment of the said United States. 


Seventh Count. 


And the Grand Jurors aforesaid, upon their oath afore- 
5 said, do further present: 

. That the said Andrew* Lee, on the day and year last afore¬ 
said, with force and arms, at the District aforesaid, one finger ring, 
set with a diamond and emerald, of the value of seventy-five dol¬ 
lars, one other finger ring, set with opals, of the value of ten dollars, 
one other finger ring, set with an opal, of the value of five dollars’ 
one other finger ring of the value of five dollars, one other finger 
ring, set with an agate, of the value of ten dollars, of the goods, 
chattels and property of the said Blanche L. Van Deventer then 
and there being and in her possession found, feloniously did steal, 
take and carry away; against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 
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Eight- Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Andrew Lee. on the sixth day of March, in the year 
aforesaid, and at the District aforesaid, the dwelling of one John H. 
Mallory, there situate, unlawfully did enter, with intent to commit 
therein the crime of larceny, to wit, with intent the goods, chattels 
and property in the said dwelling then and there being feloniously to 
steal, take and earn’ away; against the form of the statute in such 
case made and provided, and against the peace and government of 
the said United States. 

6 Ninth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Andrew Lee. cm the day and year last aforesaid, 
with foree and arms, at the District aforesaid, one Hunting case 
watch of the value of twenty-five dollars, one watch fob of the 
value of five dollars, and one umbrella of the value of three dollars, 
of the goods, chattels and property of the said John II. Mallory then 
and there being and in bis possession found, feloniously did steal, 
take and carry away; against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

DANIEL W. RAKER, 
Attorney of the United States in and for 

the District of Colvmbia. 

(Endorsed:) No. 269o2. United States vs. Andrew Lee. House¬ 
breaking & Larceny. Witnesses: John T. Cam, Lyda W. Cam, 
Blanche I.. Van Deventer. John J. Geier, M. P., John M. 

7 Walsh. Sergt., M. P.. John IT. Mallory, Maud Mallory, Joseph 
G. Dellamico. M. P.. Edward IT. Lambert, M. P., Raymond O. 

Kleindienst. M. P.. R. C. Weedon, M. P., Guy C. Burlingame, M. 
P.. Florence V. O'Brien, Edward B. Hesse. John H. Anderson, 
Goldia F. Anderson. Mary C. Duck. A true bill. Armistead Peter 
.Tr., Foreman. 

Supreme Court of the District of Columbia. 

Tuesday, November 29th, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Clabaugh presiding. 

* * * * * * * 

Come as well the Attorney of the United States as the defendant 
in proper person in lawful custody and by his Attorneys John 
Ridoutand Campbell Carrington Esquires, and thereupon the Motion 
of the Attorney of the United States to strike out the defendant’s 
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plea in abatement is granted by the Court; whereupon he defendant 
bemg arraigned upon the indictment, the reading wher^f hc 
spec! rally wanes, pleads not guilty thereto and for trial puts him- 
f "'T "e country and the Attorney of the United States doth 

« id thc k DistebT e f r'l C °^- eS a ju . ry of «°° d and Ia "’ful men 
of the District of Columbia, to wit: William J. Palmer John 

r i i ^ ,e , n,b e r S. Eugene E. Cissel, Dennis F. Fealv Robert C 

Buclder, Charles A. Hamer Harry M. Ellis. Daniei I Levy StepLe^i 

H. ^ llson Michael Mclnerney, Herbert P. Pillsbury John L 

S W a 8 S hirinc r rn T" a " d <"' lv *» »ry the issue j^inedXrem 
of the (Lurtomorm e w V nCe Part ’ nre ~ pitod untiI the «■*» 

Wednesday, November 30 th, A D 1910 

obltfjSK cESS.'SJSS. p '""'" n ‘ 10 *«——• M ' 

******* 

jun° n tha 88 wa n s msn'ited'" in . manner aforesaid and the 

jur\ mat was respited yesterday; whereupon the said inrv .,fw 

hearing the remainder of the evidence, the arguments ofTountl 

and the charge of the Court, upon their oath .say that the defendan 

Is Wilty in manner and form as charged in the indictment 

ofthe ^urt in tht ca^ mnnd ^ j<dl to await the furthei> action 

Friday, December 1 6th, A. D 1910 

9 Mr Th Awt,rS£X?»r„r nl 10 

* ****** 

C”™ as " e ".tfie Attorney of the United States as the defendant in 
p per Person in custody of the warden of the United States iail 
in and for the District of Columbia, and by his attorneys^cSM 
Carrington and John Ridout E.squires; whereupon the defenZnPs 
mo ion for a new trial coming on to be heard P after artment is 

St whSurtW hi^is 8 * d there, 'P on , 14 i» demanded of the defend- 
int wnat further he has to say why the sentence of the law should 

not be pronounced against him and he .says nothingExcept he 
has i'lrend> said; whereupon it is considered bv the Court P .hat for 
offense, as charged in the first count of the indictment the 
said defendant be taken by the warden aforesaid to the iail afore¬ 
said whence he came thence to the Penitentiary (as designated bv 
the Attorney General of the United States) there to be imprisoned 
for the period of fifteen (15) years, to take effect from and in¬ 
i' uding the date of the arrival of the said defendant at said Peni¬ 
tentiary: and it is further considered by the Court that for his 
offense as charged in the second count of the said indictment the 
said defendant be imprisoned in the Penitentiary aforesaid for the 
period of five (5) years, to take effect from and‘including the date 
Of expiration of the sentence imposed in the said first count of the ' 
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indictment; whereupon the defendant by his attorneys notes an 
appeal to the Court of Appeals from the ruling of the Court and 
the Court fixes the Bond for Costs on said appeal at one 
10 hundred dollars or a cash deposit of fifty dollars in lieu 
thereof. 


Memorandum. 

December 29, 1910.—Bond on appeal approved and filed. 


Supreme Court of the District of Columbia. 

Tuesday, January 31 st, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Clabaugh presiding. 

******* 

Now comes the defendant by his attorneys Campbell Carrington 
and John Ridout Esquires and submits his Bill of Exceptions and 
prays the Court to sign and make the same a part of the record in 
this case. 

Memoranda. 

February 10th, 1911.—Time in which to file transcript of record 
in Court of Appeals extended to, and including, March 29th, 
11 1911. 

March 24th, 1911.—Time in which to file transcript of 
record in Court of Appeals further extended to, and including, April 
17th, 1911. 


Supreme Court of the District of Columbia. 

Friday, April 7th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Clabaugh presiding. 

******* 

The Court signs the Bill of Exceptions taken herein and hereto¬ 
fore submitted to the Court and now orders the same of record as of 
the time when such exceptions were noted at the trial of this case. 

12 Bill of Exceptions. 

Filed April 7, 1911. 

******* 

Be it remembered, that the above entitled cause came on for 
trial, before Mr. Chief Justice Clabaugh, and a jury. 

Whereupon before the jury was sworn, the defendant by his 
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whiXLm!^ ,0 reqllire , the government to elect upon 

which count of the indictment it would rely; but the Court overruled 

Mud motion and directed the trial to proceed upon all the counts 
excepted'." , l ent ’ 40 ' Vh ' Ch n,Hng eounsel f ° Pr defendant duly 

of Tie e ?nXLen\ jUr> ' “ ^ ** ‘ he Cause U P°" 

Thereupon the Government gave evidence by sundry witnesses 
tending to prove all the allegations of the said indictment,*as follows: 

• a-> at . he 1 P artl , cu ar tlIncs mentioned in each count of the 
indictment, and at the District of Columbia, defendant entered the 

crime nf S tf nd ^ K,ni * described in such of said counts as charged the 
crime of housebreaking, and stole therefrom the property described 
in such of said counts as charged the crime of larceny. Said 
dwellings were entered by defendant at a time when all the occu¬ 
pants thereof were out, except as to the dwelling of a Mrs Huck 
described in the third count, in which the entry was made under 
the following circumstances: Defendant went to the front 
door and rang the door-bell several times; receiving no 
response he unlocked the front door with a key in his pos¬ 
session, entered the house, and while proceedings upstairs to the 
second floor was confronted by Mrs. Huck, who halted defendant 
causing him to run out of the house, and make his escape. On 
being arrested, defendant made false statements as to his name place 
of residence, business and former history. Upon being searched 
there was found concealed on his person $2,175.00 in cash, certain 
articles of jewelry described in the indictment, a loaded revolver 
in a case attached to his suspenders, and a large bunch of skeleton 
keys certain of which were later found to fit the front doors of the 
dwellings set out in the indictment. He refused to give his resi¬ 
dence, and after long search the police located the same, and 
found in his room two suit-cases in which were large quantities of 
jewelry, among which were certain of the articles described in the 
larceny counts of the indictment. A great part of the jewelry so 
found had been broken up, in some of it the settings had been 
taken out, and it was otherwise dismantled. There were also found 
among his effects a complete set of jewelers’ tools and instruments 
Whereupon the Government rested its case in chief. 

\\ hereupon, the defendant, testifying in his own behalf gave 
evidence tending to prove that he is fifty-two years of age; has since 
he was four years old been under an uncontrollable and irresistible 
impulse to steal, whether in need or not; that he was especially at¬ 
tracted by bright things, beginning at the age of four years 
14 with the theft of a padlock, followed bv thefts of a glass 
stopper and bright colored buttons from clothing; that he 
was at nine years of age committed to a Reform School, for truancy 
in an effort to break him of his propensity to steal, but without 
success; that he committed petty thefts at the Reform School. That 
being arrested at an early age for thefts and sentenced to nine 
month’s imprisonment, he left the jail firmly resolved to resist his 
propensity to steal, and went into the baggage express business; but 
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in less than — week thereafter began to rifle trunks of their contents, 
and to steal packages of merchandise entrusted to him, so that within 
six months he was forced to abandon the business; that he was 
twice afterwards sent to a reform school for theft, that the second 
time he escaped; that during the next three years he served two 
terms in a House of Correction for larceny and burglary, that he 
endeavored without success to overcome his desire to steal. That he 
was sentenced to imprisonment, for five years in a penitentiary; that 
w’hile serving his sentence he again resolved to abandon all dis¬ 
honest practices; that he went to another city, that he found that he 
was still unable to resist bis thieving impulses and again was con¬ 
victed and sentenced to a term of five years, which he served. That 
after his release and within twenty-four hours, he again began a 
series of thefts, although he was in so little need that he often threw’ 
away a large part of what he bad stolen; that within three months, 
being again convicted, be served a term of fifteen years and six 
months, at solitary confinement; that shortly after his release 

15 from this long term he saw an open door., went in, and stole 
a gold thimble, which he did not need and which he threw 

away; that upon being released he again went to entering houses 
and" stealing, committing, among others, the crimes charged in the 
indictment in this case; that all of the thefts committed by him 
have been so committed under the impulse of the moment, simply 
for the gratification of a desire to steal, which he cannot control; 
that he never planned any theft, but commits them impulsively, 
and that notwithstanding he has spent nearly thirty-five years of 
his life suffering imprisonment, the desire to steal remains as strong 
and uncontrollable as ever. 

Thereupon counsel for defendant offered in evidence, which was 
admitted without objection, the following record of criminal con¬ 
victions of defendant: 

“Criminal record of Andrew Lee alias George Whittaker alias 
George Coburn alias George Yorke alias James Burns alias Richard 
Wilson, #3651, as known to the Bureau of Criminal Identifica¬ 
tion, Metropolitan Police Department, Washington, D. C.: 

Apr. 12, 1878, Boston, Mass., Larceny, 3 months H. of Cor. 

Jan. 15, 1879, Boston, Mass., Breaking & Entering, 5 yrs. State 
Prison. 

Jan. 19, 1887, Boston, Mass., Larceny, 3 months H. of Cor. 

Jan. 19, 1887, Boston, Mass., Carrying Dangerous Weapon, 6 
mos. H. of Cor. 

Sept. 14, 1888, Boston, Mass., Breaking & Entering, 5 

16 vrs. State Prison. 

June 22, 1893, Phila. Pa., Entering in Day time, 6 yrs 
Ettstcrn Pen. 

Jan. 28, 1899, Phila. Pa., Burglary. Feb. 2, ’99, 15 yrs. 6 mos. 
East. Pen. 

Mar. 9, 1910, Washington, D. C. Housebreaking.” 




ANDREW LEE VS. UNITED 8TATE8. Q 

in °th e p't' 0 " defendant L testified that before his arrest 

in the District of Columbia upon the charges set out in the indict- 

whfch h thne a< h be h n i at llber V° r a period of e *g h ‘«en months, during 
which time he had engaged continuously in burglary and theft. 8 

Co t,lereu ^j" ca,led 11 witness J. N. Watson, who 

testified that he was a student of medicine, but not a graduate and 

he**i ,..j nfi a f C, "' S a : a " , asslsta,lt to the physician at the jail; that 
fpi > i ; i | f . qu , e " 1 constant opportunity to observe tlie de- 
(J', 1 t tlle J 0 } 1 - llll<! that from such observation he had found 
defendant to be always very reticent, hard to get information from, 
morose, and that he refused to take exercise, upon which witness 
formed opinion that defendant was of unsound mind. 

an<M)r e Tr t efendant talled , as witnesses Dr. Arthur J. Hall, 
hnini nh' - Bla< ? k18tone - who testified that they had been prac- 
ticing physicians in general practice for a considerable period 

V ', hlc l thev * ,ad treated a number of cases of nervous and 
e tal diseases, and thereupon the following hypothetical ques¬ 
tion was read to them, to wit: F q 

_ “Assume that a person fifty-two years old has since he 

wa ''. , f ? ,lr yeal ? ol<1 ,)ee " under an uncontrollable and irre¬ 
sistible impulse to steal whether in need or not; that the 
person in question was especially attached by bright things be- 
gmimig at the age of four years, with the theft of a padlock, followed 
by hefts of a glass stopper and bright colored buttons from cloth¬ 
ing that he was at nine years of age committed to a reform school 
for truancy m an effort to break him of his propensity to steal 
but without success; that he committed pettv thefts at the reform 

“T hat being arrested at an early age for thefts and sentenced to 
nine months imprisonment, he left the jail firmly resolved to resist 
is propensity to steal, and went into the baggage express business; 
but m less than a week thereafter began to rifle trunks of their 
contents and to steal packages of merchandise entrusted to him so 
that wTthin six months he was forced to abandon the business ’ 

‘‘ 1, ’ at he wa , s twKe , afterwards sent to a reform school for theft 
that the second time he escaped, that during the next three years’ 
he served two terms in a house of correction for larceny and burglary : 
that J' e endeavored without success to overcome his desire to steal. ’ 
ihat he was sentenced to imprisonment for five years in a 
penitentiary; that vvhile serving his sentence he again resoived to 
abandon all dishonest practices, that he went to another city 
lo that he found that he was still unable to resist his thieving 
impulses, and again was convicted and sentenced to a term 
of five years, which he served. 

“That after his release and within twenty-four hours he again 
began a series of thefts, although he was in so little need that he 
often threw away a large part of what he had stolen; that within 
three months, being again convicted, he served a term of fifteen years 
and six months at solitary confinement, that shortly after his release 

2—2287a 
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from this long term he saw an open door, went in and stole a gold 
thimble which he did not need and which he threw away; that all 
of the thefts committed by him have been so committed under the 
impulse of the moment, simply for the gratification of a desire to 
steal, which he cannot control; that he never planned any theft, 
but commits them impulsively; and that notwithstanding he has 
spent nearly thirty-five years of his life suffering imprisonment, the 
desire to steal remains as strong and uncontrollable as ever, and he 
has recently been arrested, and is on trial. 

“Is such a man in your opinion sane or insane?” 

To which question they respectively replied, that in their opinion 
the defendant was insane. 

Thereupon the defendant rested. 

Thereupon the government in Rebuttal called I)r. D. K. Shute, 
who testified that he is a practicing physician, has been for twenty- 
five years, also bolding the official position of physician at 

19 the District Jail; also that he had made a special study of 
mental and nervous diseases and that be had on many pre¬ 
vious occasions qualified and te>tihcd in the Courts of the District of 
Columbia as an expert on such subjects; that a< such physician at 
the Jail he had frequent opportunities to observe the defendant, 
and was of opinion that said defendant was sane. 

Thereupon the Government called as a witness Dr. Edward N. 
Brush, who testified that be was a graduate physician and for forty 
years had been engaged in special study of and practice in mental 
and nervous diseases, being at present Superintendent of the Shep- 
herd-Pratt Memorial Hospital for the Insane, at Towson, Mary¬ 
land. and prior to that for thirty years being connected in an official 
way with state asylums for the insane in New ^ ork and Pennsyl¬ 
vania, a great part of the time being bead of said institutions. 

Thereupon the witness was asked by counsel for the Government 
whether he had previously examined the defendant as to his mental 
condition, whereupon counsel for the defendant objected to any 
testimony by the witness concerning such examination, on the 
ground that the defendant had been brought from the Jail to the 
District Attorney’s office, and there, without notice to the defendant 
of the purpose for which he had been taken to the District Attorney’s 
office, and without notice to or the presence of defendant’s counsel, 
had been questioned and examined by the witness and another 
phvsician, Dr. Schwinn, the defendant then being in the custody 
of a Deputy United States Marshal, counsel for defendant 

20 insisting that the defendant was thus compelled to be a wit¬ 

ness against himself, in violation of Article 5 of the Amend¬ 
ments to the Constitution. . , 

Thereupon counsel for the Government admitted the facts stated 
in the above objection, with the following qualifications, that no 
representative of the District Attorney was present or participated 
in anv way in the examination of defendant, and that defendant was 
brought to a private room of the District Attorney’s office in the 
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™^ 0U f / n<1 - L here examine<1 % "id physician only for the 

a , cor ? ven j e L nt place for such examination, 
whuh quahfloatmn was admitted by counsel for defendant. Dur- 
lng the discussions of the objections last above raised, as to the 

°, f e \ Kie, 1 ’ oe . of Dr , Rnish «od Dr. Schwinn, thereafter 
called to the stand, relating to the examination of defendant in the 
room of the District Attorney’s office, the jury bv order of the Court 
was withdrawn from the Court-room. 

Thereupon, after discussion, counsel for the Government with¬ 
drew the question. 

Thereupon the Court adjourned until the following morning. 


Upon resumption of the trial, counsel for the Government re¬ 
called Dr. Brush, who testified that he had been present in the 
(oiirt-rooin during the whole session of the trial of the day previous, 
and had carefully observed the demeanor and conduct of the de¬ 
fendant during the whole of said session, both while he was testify¬ 
ing as a witness in his own behalf and while at the trial table with 
his counsel; thereupon counsel for the Government asked wit- 
-1 ness whether, from his observation of the previous day, 
. eliminating any impression made upon him by the examina¬ 
tion previously made, of the defendant, he had formed an opinion 
as to the mental condition of the defendant, to which question he re¬ 
plied that he had formed an opinion. He was thereupon asked 
by counsel for the Government to state that opinion, to which ques¬ 
tion counsel for defendant objected on the ground that however 
sincerely the witness might attempt to do so, it would be mentally 
impossible for him to eliminate the impression made upon him by 
his aforesaid examination, and that if the witness were allowed to 
answer the question, the Government would by indirection obtain 
the benefit of the testimony which had been obtained from the 
defendant himself, against his will, and that thus the Constitutional 
prohibition against compelling a defendant to testify against him¬ 
self. would be violated; but the Court overruled the objection to 
which ruling counsel for defendant excepted. The witness there¬ 
upon answered that in his opinion the defendant was sane. 


Thereupon the Government called as a witness a certain Dr. 
George H. Schwinn, who testified that he had been a practicing 
physician for the last fifteen years, during which period he had 
specialized in the study and practice of mental and nervous dis¬ 
orders; that during the whole of said period he had been connected 
with institutions for the care and treatment of the insane and for 
the last ten years had been Assistant Superintendent of the Govern¬ 
ment Hospital for the Insane, at Washington, D. C.; for a great 
portion of said period had been in charge of the criminal 
22 ward of said institution; that he had many times qualified 
and testified in the courts of the District of Columbia as 
an expert in mental diseases. Thereupon, upon question put by 
defendant’s counsel, the witness testified that he had been present 
with Dr. Edward N. Brush in the examination of the defendant 





12 


ANDREW LEE VS. UNITED STATES. 


in the District Attorney’s office, as heretofore described. There¬ 
upon, upon question by counsel for the Government, the witness 
testified that he had been present in Court during the entire pro¬ 
ceedings of the trial of the previous day, when he had carefully 
observed the actions, demeanor and testimony of the defendant; 
thereupon he was disked bv counsel for the Government whether, 
eliminating any impression of the examination made at the District 
Attorney’s office, and based only upon the observations of defend¬ 
ant in the Court-room of the previous day, he had formed an opinion 
a* to the mental condition of the defendant, and replied that he had. 
Thereupon witness was asked to state his opinion, whereupon coun¬ 
sel for defendant made the same objection as had been made to 
the similar question asked Dr. Brush, and on the same grounds, 
which objection was by the Court overruled, to which ruling counsel 
for defendant excepted. Whereupon the witness stated that he was 
of opinion that the defendant was of sound mind. 

Thereupon the government rested. 

The foregoing is the substance of all the evidence in the case. 

Thereupon counsel for the defendant prayed the Court to instruct 
the jury as follows: 

23 “The jury are instructed that ke/ptoniania is a recognized 
symptom of insanity, and is characterized by an irresistible 

and uncontrollable desire or propensity to steal, and if, upon all 
the evidence in the case, they find that by a fair preponderance of 
the proof it appears that at the time when the alleged offenses set 
forth in the indictments are alleged to have been respectively com¬ 
mitted. the defendant was suffering from a form of insanity, a 
sympto/i of which is kleptomania, as hereinbefore described, then 
they are instructed that their verdict should be not guilty by reason 
of insanity. 

“If the jury upon all the evidence in the case entertain a reason¬ 
able doubt whether the defendant at the time referred to in the first 
prayer was suffering from a form of insanity, a symptom of which 
is kleptomania, as defined in such prayer, then their verdict should 
be not guilty. 

“In determining the guilt or innocence of such defendant, the 
jury are to determine, what the condition in respect of the defend¬ 
ant’s criminality is, whether or not at the time of the commission 
of the alleged offenses the mental disease from which he was suffer¬ 
ing, if you find he was suffering from any mental disease was such 
as to prevent him from distinguishing between right and wrong, 
in connection with the act then performed. 

“Even if the Jury should find from a preponderance of the evi¬ 
dence. that he was capable of distinguishing between right and 
wrong in respect to such acts, but by reason of a form of 

24 insanity of which kleptomania is a symptom if you so 
find, the defendant was unable to resist the inclination, be¬ 
cause of the diseased condition of his mind, so that the act was the 
outcome of the mental disease, and not of criminal volition then 
the Jury are instructed, that their verdict should be not guilty by 
reason of insanity. 
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. “T h . e Jury are instructed that in this case, as in all others 
involving criminal accusations, the burden of proof is upon the 
< •overnment, from the beginning to the end of the case to overcome 
beyond a reasonable doubt, the presumption of innocence, which 
attends the defendant and to establish to the satisfaction of the 
Jury beyond a reasonable doubt, the sanity of the defendant, and 
hu. guilt of the crimes, charged in the indictment. 

.1 i r i / V , are froin 8,1 the evidence in the case, that 

the defendant from childhood and since, and at the time of the 

commission of the offence set forth in the indictment, upon which 
lie is being tned, was a kleptomaniac, and had an uncontrollable 
desire and propensity to steal, they will return a verdict of not 
£ui Itv by reason of insanity”. 

All of which prayers were granted by the Court, and were read 
to the Jury. 

Thereupon the case was argued to the .Turv, by counsel for the 
Government and by counsel for the defendant, and the argument 
• counsel for the Government. 

The said counsel for the government in his closing argument 
used the following language: 

25 “Gentlemen, I really feel apologetic, to argue this case, 

., . * ie ti ,ne an( l T feel now, that I owe you an apology 

for dignifying such a ridiculous effort to cheat justice, as has been 
>hown in this case. No need of it. We had here eminent men, men 
who have spent their lives in studying this question, men who have 
given their lives to help care for insane people, men, gentlemen, who 
are not here to send people to the Penitentiary but who, T submit, 
de\ oting their lives as they do, to the care of the poor unfortunates 
would gladly have said, “this man is insane”, if it had been true—- 
Doctor Brush, and Dr. Schwenn, men of life long experience in this 
one line of work. A\ e gave you what evidence w’e could from their 
lips. Perhaps we could have given you more, if it was the truth 
that, had been wanted in this case. 

“Thereupon counsel for the defendant moved the Court to dis¬ 
charge the Jury, because of the improper remark of counsel for the 
Government, to wit. We gave you what evidence we could from their 
lips, perhaps we could have given you more, if it was the truth that 
had been wanted in this case. 

Thereupon the Court, said, “Gentlemen, the matter as to whether 
or not, they could have given you more evidence, is not for you to 
consider one way or the other. Counsel in the excitement of argu¬ 
ment, say things that ought not. to he said. That is one of the things 
that ought not to have been said. The only thing before 
you is the evidence you have. Whether they could have 
given more or less is not for you to consider at all. You 
are to consider the evidence you have here, and Judge this defend¬ 
ant bv that evidence. Therefore do not permit for one instance, 
the suggestion of counsel that they could have given you more per¬ 
haps. as he has said, to influence you, it has no relevancy in this 
case, and has nothing to do in vour verdict. The motion to dis¬ 
charge the Jury is overruled. 
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To which ruling of the Court, counsel for the defendant excepted. 
Thereupon/ counsel for the government apologized for and with¬ 
drew the remark, to which objection had l>een made. 

Thereupon the Jury was instructed by the Court of his own 
motion as follows: 

“The Coi rt (Chief Justice Clabaugh): Gentlemen of the Jury, 
you have a case to decide which is unlike any you have had before, 
unless it is the case just previous to this one, and yet it is unlike that. 
In this case there seems to }>e no defense to the question raised hv 
the indictment, viz. did this man break in and steal? There is no 
defense to that at all; that seems to be conceded. So that in that re¬ 
spect the defendant stands before you as by a plea of confession, hut 
he says, “1 am not responsible for these acts that T am charged with 
in this indictment because when T committed them T was insane”. 

The question before you therefore is Was this defendant, 
27 and is this defendant, guilty; was he, at the time of the 
commission of the acts charged in this indictment, insane? 
That is the whole question here because the matter of the crime is 
settled; he confesses to that, he has so stated on the stand. So 
you need not concern yourselves about that, except as to the question 
of his sanity. 

In this case the defendant has offered himself upon the stand 
ns prove his insanity. In support of that proof he has offered in 
support, testimony by two physicians. Now when you undertake 
to pass upon expert testimony you must have this in mind; men are 
learned in certain professions; certain specialties of a profession, 
particularly in that of medicine, and one of the great specialties, 
as we all know, is that of experts on insanity. They come into 
Court and testify, not ordinarily, not from anything that they know 
themselves about the person, but usually depending upon the history 
criven and a statement of facts which is suggested to them in a 


hypothetical way. 

Now in this case these gentlemen who were used as experts, one of 
them at least had not examined the defendant and I believe one 
of them may have, as you will recall from the testimony. But the 
inquiry made of thorn was based upon an hypothetical question that 
was placed before me and which they answered. Now that hypotheti¬ 
cal question and all hypothetical Questions assume the truth con¬ 
tained in the question, and, therefore, the expert says, assuming 
everything to he true that is contained in that question. T would say 
he was sane or insane as the case might be. 

28 T draw your attention to that for this purpose, that in 

this case the history of this alleged condition of mental 
breakdown, imbecility, as the doctors have called it—the hypotheti¬ 
cal question is based upon, (the early part of the question^ facts 
which are given in evidence bv the defendant alone. The de¬ 
fendant has testified to certain facts which added to other facts form 
the basis of the hypothetical question. Now for that hypothetical 
question to have anv value the fact* must l>e true that are in\ol\ed in 
the hypothetical question. Then when you come to measure an 
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expert s testimony, based upon an hypothetical question, the weight 
of his testimony of course depends upon the truth of those facte. 

Aow take this hypothetical question—and I do it by way of il¬ 
lustration its I desire to make it clear to you how to pass upon 
expert testimony, the question was this— 

• Assume that a person fifty-two years old has since he was four 
>ears old been under an uncontrollable and irresistible impulse to 
steal whether in need or not; that the person in question was es¬ 
pecially attracted by bright things, beginning at the age of four 
^ears, wich the theft of a pad-lock, followed by thefts of a glass stop¬ 
per. bright colored buttons from clothing; that he was at nine years 
of age committed to the reform school for truancy, in an effort to 
break him of his propensity to steal, but without success; that he 

committed petty thefts at the reform school, etc., with the other ad¬ 
ditions . 

Now these facts were part of this hypothetical question, and there¬ 
fore these particular facts that I have read you are based entirely 
upon the statement of the defendant in this case. If you should be¬ 
lieve the defendant in this case, when he testified to those facts, and 
belie\e the other facts in the hypothetical question, then they 
2^ would be of some value, and the opinion of the experts would 
be of such value as you choose to give it, great or small, as you 
may find from all the circumstances of the case it is entitled to You 
.are the judges of the value of that testimony, but if the facts that I 
have read to you, you do not believe are true, from the statement of 
ihe defendant, and all the other circumstances of the case; if you do not 
believe those facts are true, then the basis of the hypothetical ques¬ 
tion falls, and the value of the experts’ testimony therefore would 
be nothing because their opinion, so far as it is based upon the hypo¬ 
thetical question, or the hypothetical part of the case is dependent 
upon the truth or otherwise of those facts, and other facts in the case 
that I have suggested to you; but in as much as those facts which 
are contained in the first part of this hypothetical question, are facts 
received solely from the defendant himself; taken in connection with 
other facte which have been proved, and formed the basis of the 
hypothetical question, therefore the extent of the credibility of the 
facts, is for you to decide; the Court has nothing to do with that* 
and nothing to say about it, one way or the other. 

I am simply directing your attention to the character of the testi¬ 
mony, that experts must give. They cannot give any other, when 
thev are testifying purely as experts, unless they have made an ex¬ 
amination of the person and speak then from their own knowledge* 
but if they are speaking purely from things that have been proved’ 
then the \alue of their testimony depends upon the question as to 

whether or not, the matters embraced in the hvpothetical 
30 question are true or not. 

• I give you this as part of my instructions, because it is 
usual to instruct Juries in reference to it, they not being advised ordi¬ 
narily, as to the exact nature of this character of testimony. In 
passing upon expert ta«timonv, you pass upon it, just as you do any 
other circumstance, or any other testimony in the case. 
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So much for that part of the case. With that view before you, the 
defence of this case is that of insanity, the defendant’s own testi¬ 
mony showing, or tending to show if you believe it, that he is an im¬ 
becile—a high grade imbecile—I believe was what the doctors 
called it. 

The defendant in this case has asked certain prayers of this Court, 
which 1 will read to you: 

“The jury are instructed that kleptomania is a recognized symp¬ 
tom of insanity, and is characterized by an irresistible and uncon¬ 
trollable desire or propensity to steal, and if ujr>ii all the evidence in 
the case, they find that bv fair preponderance of the proof, it appears 
that at the time of the alleged offences set forth in the indictment 
•are alleged to have been respectively committed, the defendant was 
suffering from a form of insanity, a symptom of which is klepto¬ 
mania, as herein!>efore defined, then they are instructed that their 
verdict should be not guilty by reason of insanity”. 

That prayer asks me to say to you, that if you find from all the 
evidence in this case, that when the defendant committed those 
acts—and you find it by a fair preponderance of the evidence offered 
by the defendant—that he was suffering from insanity, or suffering 
the disease of insanity—because that is what it is; insanity is a dis¬ 
ease—in the form of kleptomania, then you are instructed that he 
is not guilty, or your verdict would be not guilty by reason 
31 of insanity. I prefer to go a little further than that gentle¬ 
men, and to instruct you that while everybody is presumed to 
be sane, until otherwise shown, so in this case, this defendant is pre¬ 
sumed to have i)een sane when he committed these crimes. When 
^ it tt\ evidence in the case, which tends to show that he w r as 

insane, whether that evidence preponderates, over the presumption 
of his sanity or not, the question you are to decide is Was he sane 
beyond all reasonable doubt, when he committed the crime. 

1 hat is the whole essence of this case, and if I should give vou 
forty prayers, I could not make it more distinct, or plainer to you. 
That is, if this man stole these goods, and broke into these houses, 
as is conceded before you can pronounce him guilty under this in¬ 
dictment you must also find that at the time he did these things, he 
was sane, and you must find it beyond all reasonable doubt. 

The next prayer—and they all go to the same point, is: 

“if the Jury upon all the evidence in the case entertain a reason¬ 
able doubt, whether the defendant at the time referred to, in the first 
prayer was suffering from a form of insanity, your verdict should 
be not guilty, by reason of such insanity”. 

It does not say that, but that is what you mean, Mr. Ridout,—I 
assume—that he is not guilty? 

Mr. Ridout : No; I think if they have any reasonable doubt as to 
whether he was insane, their verdict must be not guilty. 

The Court: Of course. I had the other thought in mind-- 

If the Jury upon all the evidence in the case entertain a reasonable 
doubt, whether the defendant at the time referred to in the first 
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prayer, was suffering from a form of insanity, a symptom of 
H which is kleptomania, as defined in such prayer, then their 
verdict should be not guilty”. 

‘In determining the guilt or innocence -of such defendant, the 
Jury are to determine what the condition in respect of the defend- 
an s criminality is, whether or not at the time of the commission of 
the alleged offences, the mental disease from which he was suffering— 
if you find he was suffering from any mental disease—was such as 
to prevent him from distinguishing, between right and wrong, in 
connection with the act then performed”. 6 

In other words, in respect of the defendant’s criminality, the test 
of his criminality in stealing is at the time of his doing it, did he 
know* the difference between right and wrong? 
llie fourth prayer is as follows: 

I'-ven if the Jury should find, from a preponderance of the evi¬ 
dence, that he was capable of distinguishing between right and 
wrong, in respect of such acts, by reason of a form of insanity,”.— 

If you so find , I have inserted that—the defendant was unable 
to resist the inclination, because of the diseased condition of his 
mind; so that the act was the outcome of mental disease, and not of 
criminal volition, then the Jury are instructed, that their verdict 
should be not guilty, by reason of insanity”. 

That is to say, that even though, you should find that at the time 
he committed these crimes, charged in the indictment, he could dis¬ 
tinguish between right and wrong; but was suffering from a mental 
disease known as kleptomania, which resulted in an uncontrollable 
impulse to steal, and if you find that while suffering from that dis- 
ease, that he was acting through this uncontrollable impulse, then 
you will find him not guilty, by reason of insanity. That is the same 
as the first prayer which I gave you: 

33 “The jury are instructed that in this case as in all others 
involving criminal accusations, the burden of proof is upon 
the government, from beginning to end” etc.— 

I have already explained that three or four times. 

if the Jury are satisfied from all the evidence in the case that the 
defendant from childhood, and since and at the time of the commis¬ 
sion of the offence, set forth in the indictment upon which he has 
been tried, was a kleptomaniac, and had an uncontrollable desire and 

propensity to steal, they will return a verdict of not guilty, by reason 
of insanity . & 


In other words if from the evidence in this case, you find that 
from early childhood, he came within the definition of a klepto¬ 
maniac, that he had this uncontrollable desire, and it had continued 
through life, and existed at the time of the commission of this of¬ 
fence, and it was done by virtue of that uncontrollable impulse, from 
the effect of a disease, the disease being kleptomania, then he would 
not be guilty by reason of insanity. 

ii ^_ mi . ■ . . that I can say anything more to 

you that will assist you m solving this question. It seems to me to 
be so absolutely plain, that to undertake to make it plainer would 
3—2287a 






18 


ANDREW LEE VS. UNITED STATES. 


tend to confuse rather than enlighten, at least that is the way it 
strikes me. 

In this case, you simply have to find, one way or the other. Did 
this man know what he was doing when he stole these things and 
broke into these houses, and was he a voluntary' agent or was he suf¬ 
fering from insanity and could not resist it? That is the question 
that you have to settle, and you must settle it, as I have said before, 
by deciding both questions—did he break in and steal; be- 

34 yond all reasonable doubt in your minds did he do these acts? 
Of course they are conceded. Then the other question— 

When he did it, was he insane, or was he sane? I will put it that 
way. You must find both of those conditions bevond a reasonable 
doubt. 

Gentlemen, in this case if you find that he was sane when he com¬ 
mitted these acts, you will find him guilty as indicted; I understand 
there is no question about that; you will simply find him guilty as 
indicted. If he is not guilty by reason of being insane, you will sim¬ 
ply say “Not guilty by reason of insanity”. 

You may take the case, gentlemen of the jury. 

All the foregoing exceptions were separately reserved and taken 
and each of them were separately noted by the Justice presiding, 
upon his minutes, l>efore the Jury retired to consider of their verdict! 

Thereafter the Jury returned into Court and rendered a verdict 
of guilty as indicted. 

And the defendant by his counsel now* prays the Court to sign this 
Bill of Exceptions in order that the same may be made matter of 
record, which is accordingly done, this 7th dav of April 1911, now 
for then. 

HARRY M. CLABAUGH, 

Chief Justice. 

35 Designation for Record. 

Filed April 7, 1911. 

******* 

The Clerk will include in the transcript of Record on appeal the 
following: 

1. Indictment. 

2. Plea filed Nov. 29, 1910. . * 

3. Verdict. ' * 

4. Bill of Exceptions submitted and settled. 

5. Sentence. 

6. Appeal. 

7. Appeal bond. 

8. Time to file transcript extended. 

9. Time to file transcript extended. 

10. This designation. . , 
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Mr. Clarence R. Wilson, United States Attorney: 
AprifwirbLn°fiM that ‘ he “ b ° Ve designation has thi3 7th day of 

* JNO. RIDOUT, 

Attorneys for Defendant. 

36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

2? both 1 hi !j er?by rf ify the fo « numbered from 1 Z 
both inclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which is made 

part of this transcript, in cause No. 26952 Criminal, entitled United 

record in sdd cause “ Sa "' e remai “ S Upon the files and o{ 
In testimony whereof, I hereunto subscribe my name and affix the 

1SS.lT.r 8,1" ai} •>’ £ 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: No. 2287. District of Columbia Supreme 
Court. Andrew Lee, appellant, vs. United States. Court of Appeals 
D^tnct of Columbia. Piled Apr. 17, 1911. Henry W. Hodges,’ 
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BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The appellant was indicted in nine counts for unlawful 
entry and larceny. 

He was convicted and sentenced to an aggregate of 
twenty years impr isonment. 

ASSIGNMENTS OF ERROR. 

The Court below erred as follows: 

1. In overruling defendant’s motion to require the Gov¬ 
ernment to elect upon which count of the indictment it 
would rely. (Record, 7.) 
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2. In overruling defendant’s objection to the testimony 
of Dr. Brush. (Record, 11.) 

3. In overruling defendant’s objection to the testimony 
of Dr. Schwinn. (Record, 12.) 

4. In overruling defendant’s motion to discharge the jury 
because of remarks of the prosecuting attorney. (Record, 
13 and 14.) 


ARGUMENT. 

Under the first assignment of error it is submitted that 
the Government should have been required to elect. Upon 
analysis of the indictment, it will appear that the nine 
counts state the same offences in substance in different 
ways, and this has resulted in the imposition of a sentence 
which inflicts two punishments for the same act. 

Count one charges unlawful entry of the house of one 
Anderson. 

Count two charges larceny of the goods of Anderson at 
the time of and evidently during said entry. 

If the offence be regarded as entry to commit larceny 
then the sentence exceeds the maximum by five years, and 
if the offence be larceny then the sentence exceeds the maxi¬ 
mum by fifteen years. 

The error complained of is recognized and the sentence 
reversed therefor in: 

Davis vs. United States, 39 Washn. Law Rep. 

The second and third assignments raise the same ques¬ 
tion, namely, whether what was done in 

connection with the examination by the alienists in the 
manner and at place where it is admitted to have occurred 
was not in essence equivalent to a requirement that defend¬ 
ant should give testimony against himself. 
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The matter appears on pages 10,11 and 12 of the Record. 

It is contended that the attempt to obviate the difficulty 
of the situation by asking the witnesses to eliminate from 
their minds the impression created by the practically ad¬ 
mitted improper examination was to require a mental im- 
possibility. 

If the course pursued in this case is approved, then the 
salutary provisions of the Sth amendment can often be 
successfully evaded. 

It is submitted that in criminal cases the trial courts 

should be held to a strict observance of the constitutional 
safeguards. 

The principle contended for is fully sustained by 

Boyd vs. United States, 116 U. S., 616; 

Davis vs. United States, 18 D. C. Appeals, 468; 

Bram vs. United States, 168 U. S., 542. 

The fourth assignment raises a question which has been 
several times dealt with by this Court and always upon the 
very highest grounds of fairness and justice. 

The episode is set forth on pages 13 and 14 of the Record. 

What has been said by this Court in previous cases fully 
covers the situation. 

Frisby vs. United States, 35 Appeals, D. C., 513. 

✓ 

Upon all the grounds stated it is insisted that the judg¬ 
ment below was wrong and should be reversed. 

Campbell Carrington, 

John Ridout, 

Attorneys for Appellant 







